IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PEERLESS | NSURANCE COVPANY, )
) Gvil Action
Plaintiff ) No. 06-CV-03653
)
VS. )
)
BROOKS SYSTEMS CORPORATI ON, )
)
Def endant )
ORDER

NOW this 27'" day of March, 2008, upon consideration
of Plaintiff Peerless |Insurance Conpany’ s Mtion for Summary
Judgnent, which notion was filed June 1, 2007; upon consi deration
of Defendant’s Answer in Qpposition to the Plaintiff’s Mtion for
Summary Judgnent, which answer was filed June 26, 2007; upon
consideration of the briefs of the parties; after oral argunent
hel d July 18, 2007; and for the reasons expressed in the
acconpanyi ng Menor andum

IT IS ORDERED that Plaintiff Peerless |Insurance

Conmpany’s Motion for Summary Judgnent is granted in part, and
di sm ssed in part as noot.

| T 1S FURTHER ORDERED that plaintiff’s notion for

summary judgnent on Counts | and Il of plaintiff’s Second
Amended Conpl ai nt for Declaratory Judgnent filed June 1, 2007 is
gr ant ed.

| T 1S FURTHER ORDERED that plaintiff’s notion for

sumary judgnent on Counts Il and IV of plaintiff’s Second

Amended Conpl aint for Declaratory Judgnent is dism ssed as noot.



|T 1S FURTHER ORDERE that judgnent is entered in favor

of plaintiff Peerless |Insurance Conpany and agai nst defendant
Brooks Systens Corporation on Counts | and IIl plaintiff’'s Second
Amended Conpl ai nt for Declaratory Judgnent.

| T IS FURTHER ORDERED t hat Counts II, IV, V and VI of

plaintiff’s Second Amended Conpl aint for Declaratory Judgnent are
di sm ssed as noot.

| T IS HEREBY DECLARED that plaintiff Peerless |Insurance

Conpany does not owe any duty to defend or indemify defendant
Brook Systens Corporation for the underlying litigation Ash G ove

Cenent _Conpany V. Brooks Systens Corporation, No. 04-719, Crcuit

Court of Oregon, County of Baker, under Policy No. CBP9589877
bearing an inception date of May 26, 2002 and continui ng by
annual renewals to May 26, 2007; and Policy No. CU9581082 beari ng
an inception date of May 26, 2002 and conti nui ng by annual
renewals to May 26, 2007

IT 1S FURTHER ORDERED that the derk of Court shal

close this case for statistical purposes.

BY THE COURT:

[s/ JAMES KNOLL GARDNER
Janmes Knol | Gardner
United States District Judge




IN THE UNI TED STATES DI STRI CT COURT
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) Gvil Action
Plaintiff ) No. 06-CV-03653
)
VS. )
)
BROOKS SYSTEMS CORPORATI ON, )
)
Def endant )
* * *

APPEARANCES:

CHESTER F. DARLI NGTON , ESQUI RE
On behal f of Plaintiff

MARK S. SI GMON, ESQUI RE
On behal f of Def endant

* * *

MEMORANDUM

JAVES KNOLL GARDNER
United States District Judge

This matter is before the court on Plaintiff Peerless
| nsurance Conpany’s Mtion for Summary Judgnment, which notion was
filed June 1, 2007. Defendant’s Answer in Qpposition to the
Plaintiff’s Mtion for Summary Judgnent was filed June 26, 2007.
For the reasons expressed below, | grant plaintiff’s notion for
summary judgnent.

Specifically, |I conclude that plaintiff Peerless

| nsurance Conpany does not owe defendant Brooks Systens



Corporation any duty to defend or indemify under either the
comercial general liability or unbrella insurance policies
issued by plaintiff to defendant. Accordingly, | enter judgnent
in favor of plaintiff Peerless |Insurance Conpany and agai nst
def endant Brooks Systens Corporation on Counts | and |11l of
plaintiff’'s Second Anended Conpl aint for Declaratory Judgnent.
Furthernore, | declare that plaintiff has no duty to
defend or indemify defendant Brooks Systens Corporation for

clainms brought in the underlying action of Ash G ove Cenent

Conpany v. Brooks Systens Corporation, No. 04-719, County of

Baker, Grcuit Court of the State of Oregon. Finally, because |
have entered decl aratory judgnent of Counts | and IIl, | dismss
Counts Il, 1V, V and VI of plaintiff’s Second Anended Conpl ai nt
for Declaratory Judgnent as noot.

JURI SDI CT1 ON

This action is before the court on diversity
jurisdiction. Plaintiff Peerless |Insurance Conpany is an
i nsurance conpany |icensed to issue insurance policies in the
Commonweal th of Pennsylvania and is incorporated under the |aws
of the State of New Hanpshire. Defendant Brooks Systens
Corporation is a Pennsylvania corporation with a principal place
of business in Nazareth, Northanpton County, Pennsylvania. The
anount in controversy is in excess of $75,000. See 28 U. S.C

§ 1332.



VENUE
Venue i s proper because plaintiff alleges that
defendant resides in, and a substantial part of the events or
om ssions giving rise to the cause of action occurred in,
Nor t hanpt on County, Pennsylvania, which is in this judicial
district. 28 U.S.C. 8§ 118, 1391.
PROCEDURAL HI STORY

This matter is before the court on the Second Amended
Conpl ai nt for Declaratory Judgnent filed July 6, 2007 by
plaintiff Peerless Insurance Conpany (“Peerless”). Plaintiff
seeks an Order declaring that it does not have a duty to defend
or indemify defendant Brooks Systens Corporation for clains

brought in the underlying action of Ash Grove Cenent Conpany V.

Brooks Systens Corporation, No. 04-719, County of Baker, Circuit

Court of the State of Oregon.

Plaintiff seeks declaratory judgnment on both its
primary policy of insurance (policy nunber CBP9589877) (“primary
policy”) and its unbrella policy (policy nunber
CU9581082) (“unbrella policy”) and the renewal of these policies
from May 26, 2002 until My 27, 2007. On July 10, 2007
Defendant’s Answer to Plaintiff’s Second Anended Conpl ai nt was
filed.

On July 18, 2007 oral argunent was conducted on



plaintiff’s nmotion for summary judgnment. At the concl usion of
oral argunent | took this matter under advisenent. Hence, this
Menor andum

Plaintiff's Second Anended Conpl ai nt

Plaintiff’s Second Arended Conpl aint for Declaratory
Judgnent contains six counts for declaratory judgnent based upon
numer ous policy provisions and excl usions contained in both the
primary and unbrella policies, simlar to the clains contained in
plaintiff’s original and first anmended conpl aints.

In Count | plaintiff avers that the allegations
contained in the underlying Ash G ove Conplaint do not fal
within plaintiff’s primary policy.

Count 1l alleges that there are applicabl e excl usions
contained in the primary policy.

In Count 11l plaintiff contends that the allegations
contained in the underlying Ash G ove Conplaint do not fal
within plaintiff’s unbrella policy.

Count 1V alleges that there are applicabl e excl usions
contained in the unbrella policy.

Count V, under Pennsylvania |aw, asserts that the
known-1 oss doctrine prohibits obtaining insurance for a |oss that
either has already taken place or is in progress at the tine
I nsurance coverage was obt ai ned.

Finally, in Count VI, plaintiff avers that both its
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primary and unbrella policies require defendant as soon as
practicable to notify plaintiff of an occurrence or offense that
may result in a claim Plaintiff further avers that defendant
failed to conply with this duty, and that plaintiff has been
prejudi ced by defendant’s failure to notify plaintiff about the
loss in this case. As a result plaintiff seeks a judgnent
declaring that plaintiff has no obligation to defend or indemify
def endant’ s potential | osses regarding the underlying Ash G ove
[itigation.

At this time, plaintiff seeks summary judgnment on
Counts | through IV only.?

Ash Grove Conpl aint

On Decenber 10, 2004 Ash Grove Cenent Conpany filed a
| awsuit agai nst Brooks Systens Corporation in the Grcuit Court
of the State of Oregon. On August 16, 2006 Ash Gove filed a
Second Anmended Conpl aint which is now the operative pleading in
t hat action.

The Second Anmended Conpl aint alleges that in January
2000 Ash Grove and Brooks Systenms entered into an agreenent under
whi ch Brooks Systens agreed to design and construct materi al

crushing, screening and handling structures and equi pnent at Ash

! At the Decenber 27, 2007 tel ephone status conference conducted
wi th counsel pursuant to Rule 16 of the Federal Rules of G vil Procedure,
counsel agreed that the case should be bifurcated to permt plaintiff to
initially proceed on Counts | through IV of its Conplaint, including
conducting discovery and filing dispositive nmotions. Counsel agreed that if |
denied plaintiff’'s dispositive notion on Counts |I through IV, then the parties
woul d proceed with discovery and dispositive notions on Counts V and VI.
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Grove’'s quarry and cenent plant in Durkee, Oregon. After
begi nning to use the structure and equi pnent desi gned and
constructed by Brooks Systens, Ash G ove alleges that it
di scovered defects in certain portions of the equipnent.

Ash Grove contends that because of the defects, certain
parts of the equi pnent becane severely distressed, and Ash G ove
was unable to use it as designed and required. Ash G ove avers
that it has incurred or will incur costs in excess of $4, 000, 000
to repair, replace or relocate the equi pnent.

The first claimfor relief in the Second Anmended
Conpl aint is for “Breach of Professional Services Contract”. In
that count, Ash Grove alleges that Brooks Systens breached the
contract between the parties.

The second claimfor relief is for “Breach of
Warranty”. In that cause of action, Ash G ove alleges that
Brooks Systens provided certain express warranties in the
contract and that defects in the equi pnent breached the express
warranties set forth in the contract.

Finally, the third claimfor relief alleges
“Prof essional Negligence”. 1In that claim Ash Gove alleges that
Brooks Systens was obligated to performits design-build services
with reasonabl e care and that the design-build services were

defective, deficient and negligent in one or nore ways.
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FACTS

Based upon the pl eadings, record papers and exhibits,
and the agreenents of counsel at oral argument, the pertinent
facts of the underlying loss in the Ash Grove case are as
fol |l ows.

Initially, Brooks Systems never tendered a defense of
the Ash Grove case to defendant. Wen Brooks Systens received
the Ash Grove Conplaint, it tendered defense of the action to One
Beacon | nsurance Conpany, the commercial general liability
i nsurer whose policy was in effect imrediately prior to the
Peer | ess policies.

This prior insurance was in effect when the property
damage to the equipnent first manifested itself. One Beacon
retai ned defense counsel for Brooks Systens and continues to
defend the Ash Grove action through the filing of the within
nmotion for summary judgnent. It was One Beacon that placed
Peerl ess on notice of the Ash Grove case. Peerless then brought
the within action for declaratory judgnent.

As early as February 2001, Ash G ove had formally put
Brooks Systens on notice of problens with the m ning equi prent.
Significantly, on February 8, 2001, Paul Reiner, an engi neer from
the Al entown, Pennsylvania civil engineering firm Rei ner

Associates, Inc., wote to Ash G ove Cenent Conpany confirmng



his retention by Brooks Systens to investigate problens and
settling associated with “Reclaim Tunnel 282. TN2".?2

In the February 8th letter, M. Reiner confirmed that
there would be a site inspection at the quarry on February 19,
2001 to review the structures provided by Brooks Systens. M.
Rei mer confirnmed that there had been a production problemwth
the “fines hopper”, as two rock shelves did not go through the
hopper qui ckly enough.

On March 5, 2001, M. Reiner issued a report to Brooks
Systens regarding his inspection which occurred on February 20
and 21, 2001. M. Reiner concluded that the fines hopper failed
when the hopper filled with materi al sagged onto the conveyer
belt.?3

On February 22, 2001, Brooks Systens’ hone office in
Nazar et h, Pennsylvania faxed to Brook Systens representative
Bryan Brooks in Oregon a 16-page facsimle regarding settling and
foundations.* The facsinmle contained a textbook or hornbook
excerpt on these issues.

Around this time, another engineering firminspected

the quarry. On March 7, 2001, Kleinfelder Engineers issued a

2 See Plaintiff's Exhibits for Mtion for Summary Judgnent,
(“Plaintiff’'s Exhibits”), Exhibit H.

8 Plaintiff's Exhibit J.

4 Plaintiff's Exhibit K



report to Brooks Systens.®> Wth the pernmission of Brooks
Systens, Kleinfelder inspected the quarry on March 1, 2001. The
pur pose of Kleinfelder’s involvenment was nenorialized in the
first paragraph of the March 7, 2001 report:

Kleinfelder is pleased to submt our concl usions
and recomrendati ons concerning the distress
associated with the Recl ai m Tunnel 282. TN2 at the
Ash Grove Cenent facility in Durkee, Oregon. The
purpose of this prelimnary investigation was to
observe site conditions and devel op prelimnary
recommendations to mtigate |ateral displacenent
and settlenent of the top of the tunnel. W
recei ved your witten authorization for our
l[imted investigation on 1 March 2001.

In the March 7, 2001 report, M. Kleinfelder noted the

following history of the problem

During the stockpiling of mne |linestone materi al
the tunnel experienced [distress] in the form of
settlement of the base of the tunnel of
conpression or squashing of the tunnel itself, and

| at eral displacenent of the tunnel. The drai nage
val | ey adjacent to the tunnel was also filled
during the stockpiling operations. It is our

understanding that the stockpiling material over

t he tunnel and subsequent transport operation of
the tunnel ceased once the hopper openings settled
to the point where they inpeded the rotation of

t he conveyor belt. The stockpile material was
then renoved. M. Brooks indicated that the stress
port tunnel is approximately 80 feet in |ength.

In conclusion, M. Kleinfelder wote:

Conparing the dinensions of the tunnels with no
vi sual indications of distress wthout the

di nensions of the distress tunnel 282. TN2,

i ndi cates that the tunnel conpressed or squashed
downward to the right (downslope).

5 Plaintiff's Exhibit E
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It is our understandi ng and based on the
di scussions with M. Brooks and the plan manager
for Ash Grove that sim/lar design and tunnels
el sewhere on site have stockpile | oads in excess
of those on tunnel T82.TN2; therefore, in our
opi nion the tunnel distress does not appear to be
a function solely on tunnel strength, but a
function of lateral confining pressure on the side
of the tunnel.

The |l ateral confirm ng pressure on a downhill
side of the tunnel was Iimted due to the
descendi ng sl ope (drainage valley), which resulted
in roughly a 12 foot zone of backfill. Wen the
tunnel was surcharged with mne |inestone
material, there was not adequate |ateral pressure
fromthe backfill soil on the downhill side of the
tunnel, and the tunnel structure conpressed as
soil shifted downsl ope.

(Plaintiff’s Exhibit E, pages 3 and 4.)

In addition to the Kleinfelder investigation, One
Beacon retained an investigator who interviewed vari ous peopl e
who worked at Ash Grove. The interviews further confirnmed that
Ash Gove first noticed a problemw th the tunnel sonmetine in
| ate January or early February 2001.°

STANDARD OF REVI EW

In considering a notion for summary judgnent, the court
must determ ne whet her "the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genui ne issue of
material fact and that the noving party is entitled to judgnment

as a matter of law" Fed.R Gv.P. 56(c); Anderson v. Liberty

6 See Plaintiff's Exhibits F, G and I.
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Lobby, Inc., 477 U S. 242, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986);

Federal Honme Loan Mortgage Corporation v. Scottsdal e | nsurance

Conpany, 316 F.3d 431, 433 (3d Cir. 2003). Only facts that may
affect the outcone of a case are “material”. Mor eover, al
reasonabl e i nferences fromthe record are drawn in favor of the

non- novant. Anderson, supra.

Al t hough the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the existence of each el enent on

which it bears the burden of proof. See Watson v. Eastman Kodak

Conpany, 235 F.3d 851, 858 (3d Cir. 2000). Plaintiff cannot
avert summary judgnent with speculation or by resting on the
allegations in its pleadings, but rather nust present conpetent
evidence fromwhich a jury could reasonably find in its favor

Ri dgewood Board of Education v. N.E. for ME., 172 F. 3d 238, 252

(3d Cr. 1999); Wods v. Bentsen, 889 F.Supp. 179, 184

(E.D. Pa. 1995).

CONTENTI ONS

Plaintiff's Contentions (lnitial Brief)

Plaintiff raises five argunents in support of its
nmotion for summary judgnent.

Initially, plaintiff argues that, as a matter of |aw,
the factual allegations of the underlying Ash G ove Conplaint are

clainms of faulty workmanshi p and do not constitute an
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“occurrence”’ as defined in the applicable insurance policies.
Specifically, plaintiff contends that what is alleged in the Ash
G ove Conplaint is property damage arising fromthe faulty design
or construction of certain mning equi pment by defendant Brooks
Syst ens.

Plaintiff clainms that pursuant to the decision of the

Suprene Court of Pennsylvania in Kvaerner Metals D vision of

Kvaerner U.S.., Inc. v. Commercial Union |Insurance Conpany,

589 Pa. 317, 908 A 2d 888 (Pa. 2006), there is no coverage for
faul ty wor kmanshi p cl ai ns under occurrence-based i nsurance
policies in Pennsylvani a because an occurrence i s an acci dent,
and an accident inplies a degree of fortuity that is not present
in a claimof faulty workmanship.

Next, plaintiff asserts that there is no coverage for
breach of contract or breach of warranty clains because they do
not constitute an “occurrence” under a liability policy.
Furthernore, plaintiff argues that clains that are couched as
negl i gence where the real gist of the action lies in contract are
not an occurrence under a liability policy. Plaintiff relies for
this proposition on the decision of the Superior Court of

Pennsyl vania in Freestone v. New England Log Hones, Inc.,

7 In policy nunber CBP9589877 (the primary conmercial general
liability policy in effect) “occurrence” nmeans an accident, including
conti nuous or repeated exposure to substantially the same general harnful
conditions. (See Conmercial CGeneral Liability Coverage Form Section V(13),
Plaintiff’s Exhibit C. |In addition, the term“occurrence” is sinilarly
defined in unbrella policy number CU 9581082. Moreover, the termis defined
simlarly in the various renewals of both policies.
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819 A 2d 550 (Pa. Super. 2003). Plaintiff asserts that the reason
for a finding of no coverage in this circunstance is that an
occurrence-based policy does not insure “business practices” of
the insured or obligations the insured agrees to in a contract.
Peerl ess contends that the Ash Gove plaintiffs have
asserted a claimfor professional negligence. Peerless asserts
that the gist-of-the-action doctrine provides that a clai mshould
be limted to a contract clai mwhen the parties’ obligations are
defined by the ternms of a contract, and are not defined by the
law of torts. Plaintiff further argues that under the gist-of-
t he-action doctrine such tort clains are not insurable as a
matter of law. For this proposition, plaintiff relies on Phico

| nsurance Company v. Presbyterian Medical Services Corporation,

444 Pa. Super. 221, 663 A 2d 753 (Pa. Super. 1995).

Moreover, plaintiff contends that defendant concedes in
its response to this notion that the professional negligence
claimin the Ash Grove case arises fromcontract and sounds in
contract. Thus, plaintiff contends that it is not required to
defend or indemify the professional negligence claim

Next, plaintiff clains that the loss in this case
mani fested itself prior to the inception date of the first
i nsurance policy issued by plaintiff to defendant. Even if the
al l egations could be deened to otherw se be an occurrence under

Pennsyl vania |law, plaintiff asserts that the property damage did
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not occur within the policy period of the first insurance
contract between the parties because the precise date in which
the | oss started predated any policy of insurance.

Plaintiff relies on the decision of the United States

Court of Appeals for the Third Circuit in Appalachian |Insurance

Conpany v. Liberty Miutual |nsurance Conpany, 676 F.2d 5 (3d G r

1982) and subsequently adopted by the Superior Court of

Pennsylvania in D Auria v. Zurich Insurance Conpany,

352 Pa. Super. 231, 507 A 2d 857 (Pa.Super. 1986) to support the
position that an occurrence happens when the injurious effects of
the act first manifests itself in a way that would put a
reasonabl e person on notice of the injury.

In this case, plaintiff contends that the injury first
mani fested itself in January or February 2001 and that the
Peerl ess insurance policies did not go into effect until My 26,
2002, over one year later. Thus, plaintiff asserts that, as a
matter of |law, the property damage first “occurred” prior to any
policy of insurance by plaintiff went into effect.

Finally, plaintiff alleges that certain business risk
and professional liability policy exclusions contained in the
i nsurance contract between the parties apply. Thus, based upon
t hese other exclusions, plaintiff argues that it has no duty to

defend or indemify.
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Def endant’s Cont enti ons

Def endant contends that the preparation of the soil and
conpaction of the sanme is a service and not a product. Defendant
relies on a nunber of cases for this proposition. Firequard

Sprinkler Systenms v. Scottsdale, Inc., 864 F.2d 648 (9" Cir.

1988); denents and Montgonery, D.B.AC & M Contractors v.

Aetna Casualty & Surety Co., 15 Chio Msc. 252, 236 N E. . 2d 799

(1968); Kissel v. Aetna Casualty & Surety Co., 380 S.W2d 497

(Mo. App. 1964).

Def endant asserts that it was neither the tunnel nor
any of its conponents used in the business that are clained to be
defective by Ash G ove in its underlying Conplaint. Rather, the
def endant contends that the underlying Ash G ove claimis that
the tunnel was danaged as a result of settling of the soil upon
whi ch the tunnel had been laid, not that the tunnel nor any of
its conponents are defective. Therefore, defendant argues that
the tunnel and the conponents of the system were damaged as a
result of the accidental settling of the surrounding soil, not
because they were defective.

Mor eover, defendant argues that there were nunerous
attenpts to cure the problens with the tunnel. Defendant asserts
that the problens started in 2001 and that all the problens were

cured and the job paid in full in 2001. Thus, defendant contends
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that it was not until 2003 that it becane evident that the tunnel
becanme of little or no functionality.
Defendant relies on the decision of the United States

Court of Appeals for the Ninth Crcuit in Fireguard Sprinkler,

supra, for the proposition that site preparation is a service not
a product. Thus, defendant argues that the products exclusion in
the i nsurance contract does not apply.

Next, defendant contends that the date that the tunne
was deenmed to be of little or no functionality is the date of the
“occurrence” in this case rather than the date of the
mani festation of any problens with the tunnel. |In this regard,
def endant contends that problens “mani fested” thensel ves al nost
i mredi ately upon conpletion of the contract. However, defendant
agai n asserts that sone tine period for cure should be all owed,
and that it did “cure” to the point that Ash G ove paid for the
conpleted work in full

Finally, defendant relies on the decision of the United
States District Court for the District of Rhode Island in

Bart hol onew v. Insurance Conpany of Anerica, 502 F. Supp. 246

(D.R 1. 1980) for the proposition that the tinme of the conplaint
for damages is what controls whether there is insurance coverage
if there is no knowl edge by the insured that the product was

i ncapable of fulfilling its intended purpose before the tine of

the filing of the Conplaint.
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Plaintiff’'s Contentions (Reply Brief)

In its reply brief, plaintiff asserts that defendant’s
argunment regarding a product versus a service was rejected by the

Suprene Court of Pennsylvania s decision in Harvey Builders,

| nc. v. Pennsyl vani a Manufacturers’ Associ ati on | nsurance Conpany,

512 Pa. 420, 517 A 2d 910 (Pa. 1986).
Furthernore, plaintiff contends that defendant’s

reliance on the Barthol onew case from Rhode Island is m spl aced

because the Superior Court of Pennsylvania specifically
considered and rejected the reasoning of that case in D Auria,
supra.

Finally, plaintiff contends that settlenent of the soi
began in 2001, and trying to separate settlenment of the |and that
occurred later is inappropriate. The loss in this case began in
2001 and plaintiff contends that the period during which the |oss
began predates the insurance contracts it later entered into with
defendant. Thus, plaintiff argues that it should not be required
to defend a |l oss that occurred prior to the date of insurance.

DI SCUSSI ON

The parties have stipulated that Pennsyl vania | aw
applies to the issues in this lawsuit.® Under Pennsylvania |aw,
the standard for evaluating whether a duty to defend or indemify

exi sts depends on a determ nation of whether the third-party’s

8 See Plaintiff Peerless Insurance Conpany’s Menorandum of Law in
Support of its Motion for Sunmary Judgnent, page 16, n.15.
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conplaint triggers coverage. Mitual Benefit |Insurance Conpany V.

Haver, 555 Pa. 534, 725 A 2d 743 (Pa. 1999). The insurer’s
obligation to defend is determned solely by the allegations
contai ned on the face of the underlying Conplaint.

Moreover, an insurer is not required to defend a claim
when it is apparent on the face of the Conplaint that none of the
injuries fall within the purview of the insurance policy.

Kvaerner Metals Division of Kvaerner U.S., Inc. v. Commerci al

Uni on I nsurance Conpany, 589 Pa. 317, 908 A . 2d 888 (Pa. 2006). A

duty to defend can exist without a duty to indemify. However, a
duty to indemify cannot exist without a duty to defend. The

Frog, Switch & Manufacturing Co., Inc. v. The Travel ers | nsurance

Conpany, 193 F.3d 742 (3d G r. 1999).

Initially, | note that because both in its brief and at
oral argument defendant conceded that all the underlying clains
in the Ash G ove case involve contract clains, it is unnecessary
for me to analyze plaintiff’s gist-of-the-action doctrine
argunents.

Next, | address whether there was an “occurrence” in
this case. As noted above, plaintiff contends that there is no
occurrence to trigger its obligation to defend or indemify
defendant in the Ash Grove case. | agree.

Pennsyl vani a caselaw is clear that a claimfor breach

of contract and breach of warranty do not constitute an
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“occurrence” under a general liability policy. Freestone v. New

Engl and Log Hones, Inc., 819 A 2d 550 (Pa.Super. 2003). The

recent decision of the Suprenme Court of Pennsylvania in Kvaerner,
supra, is even nore dispositive. |In Kvaerner, Bethlehem Steel
sued Kvaerner Metals asserting clains for breach of contract and
breach of warranty regardi ng the design and construction of a
coke oven battery for Bethl ehem Steel.

There, the state Suprene Court specifically held that:
(1) an insurer’s obligation to defend is determ ned solely by the
al | egations contained on the face of the underlying Conpl aint;
(2) the definition of an “accident” required to establish an
“occurrence” cannot be satisfied by clains based upon faulty
wor kmanshi p; and (3) because faulty workmanshi p does not
constitute an “accident” as required to set forth an “occurrence”
under comrercial general liability insurance policies, an
i nsurance conpany has no duty to defend or indemify in an action

for faulty workmanshi p. Kvaerner, supra

A review of the underlying Ash G ove Conplaint reveals
that Ash G ove clains Brooks Systens breached its professional
duties and failed to render its agreed-upon professional services
under the agreenent between the parties in nunerous ways.
Specifically, Ash G ove contends that Brooks Systens failed to,
anong ot her things, do the following: (1) provide a site plan and

construct the tunnel structure properly; (2) adequately plan for
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settlenment of the soils under and near the tunnel; (3) nanage the
pl acenment and conpaction of the backfill near the tunnel;

(4) follow acceptable industry standards for construction;

(5) neet the terns of the warranties given to Ash Gove;

(6) obtain and foll ow an adequat e geo-technol ogical site

eval uation regarding construction of the tunnel; and (7) furnish
a product that is free fromfaults, or defects in design,

wor kmanshi p and material s. °

Because the allegations of the of the Ash G ove
Complaint clearly allege faulty workmanship within the paraneters
of the Suprene Court of Pennsylvania s decision in Kvaerner, and
because faulty workmanshi p cannot constitute an “occurrence”
pursuant to the hol ding of Kvaerner, | conclude that Peerless has
no duty to defend or indemify Brooks Systens in the underlying
Ash Grove case under either the primary or unbrella policies it
i ssued to Brooks Systens.

Next, | address plaintiff’'s assertion that the all eged
property damage did not occur wthin the policy period of the
first insurance contract between the parties because the precise
date in which the |loss started predated any policy of insurance.
Plaintiff relies on the decision of the United States Court of

Appeals for the Third Crcuit in Appalachian | nsurance Conpany V.

Li berty Mutual |nsurance Conpany, 676 F.2d 5 (3d Gr. 1982) and

9 See Plaintiff’s Exhibit A
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t he decision of the Superior Court of Pennsylvania in D Auria v.

Zurich I nsurance Conpany, 352 Pa. Super. 231, 507 A 2d 857

(Pa. Super. 1986) to support its position that an occurrence
happens when the injurious effects of the act first nmanifests
itself in a way that would put a reasonabl e person on notice of
the injury.

Def endant relies on the decision of the United States

District Court for the District of Rhode Island in Barthol onew v.

| nsurance Conpany of Anerica, 502 F.Supp. 246 (D.R . 1980) for

the proposition that it is the tinme of the Conplaint for damages
whi ch controls whether there is insurance coverage if there is no
know edge that the product was incapable of fulfilling its

i nt ended purpose before the tinme of the filing of the Conplaint.
For the followi ng reasons, | agree with plaintiff.

As a prelimnary matter, because it appears that there
is no decision on this legal issue fromthe Suprene Court of
Pennsyl vania, | nust decide what test that Court would enploy in
determ ni ng when an occurrence happens. As a United States
District Court exercising diversity jurisdiction, I amobliged to

apply the substantive | aw of Pennsylvania. See Erie Railroad

Co. v. Tonpkins, 304 U. S 64, 58 S.Ct. 817, 82 L.Ed. 1188 (1938).

| f the Pennsyl vania Supreme Court has not addressed a
preci se issue, a prediction nust be nmade, taking into

consideration “rel evant state precedents, anal ogous deci sions,
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considered dicta, scholarly works, and any other reliable data
tendi ng convincingly to show how the highest court in the state

woul d decide the issue at hand.” Nationwi de Mutual |nsurance

Conpany v. Buffetta, 230 F.3d 634, 637 (3d Gr. 2000)

(citation omtted).

“The opinions of internmediate state courts are ‘not to
be di sregarded by a federal court unless it is convinced by other
persuasi ve data that the highest court in the state woul d deci de

otherwse.”” 230 F.3d at 637 (citing West v. Anerican Tel ephone

and Tel egraph Co., 311 U S. 223, 61 S.Ct. 179, 85 L.Ed. 139

(1940)) .
Based upon the reasoning of the Third Grcuit in

Appal achi an | nsurance Conpany, and the Superior Court’s rejection

in DAuria of the holding of the United States District Court for

the District of Rhode Island in Bartholonew, | conclude that the

Suprene Court of Pennsylvania would rule that an occurrence

happens when the injurious effects of the act first nmanifests

itself in a way that would put a reasonabl e person on notice of

the injury, not when a Conplaint for damages is first filed.
Next, | address defendant’s assertion that preparation

and conpaction of the soil is a service and not a product.

Def endant relies on a nunber of cases for this proposition.

Fi requard Sprinkler Systens v. Scottsdale, Inc., 864 F.2d 648

(9" Cir. 1988); denents and Montgonery, D.B.AC & M
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Contractors v. Aetna Casualty & Surety Co., 15 Chio Msc. 252,

236 N.E.2d 799 (1968); Kissel v. Aetna Casualty & Surety Co.,

380 S.W2d 497 (M. App. 1964).
On the contrary, plaintiff asserts that defendant’s
argunment regarding a product versus a service is belied by the

Suprene Court of Pennsylvania s decision in Gene & Harvey

Builders, Inc. v. Pennsylvani a Manuf acturers’ Associ ation

| nsurance Conpany, 512 Pa. 420, 517 A . 2d 910 (Pa. 1986). |

agr ee.
As noted above, in a diversity of citizenship case | am
obliged to apply the substantive | aw of Pennsylvania. See Erie

Rai |l road Co., supra. Were the highest court of the state has

specifically ruled on an issue, | am bound by that determ nation
of state | aw.

In Harvey Builders, the issue was whet her a general

liability insurance policy obligated the insurance conpany to
defend and indemify its insured, a building contractor, against
a lawsuit filed by a honeowner who clained that the house,
constructed by the insured contractor, had becone uni nhabitabl e
because it was negligently built on I and which had subsided. The
Suprene Court of Pennsylvania found that all the clains concerned
damage to the product (the house) arising froma part of the

product (the | and).
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Specifically, the Suprene Court held that one of the
buil der’s duties was to be reasonably prudent in the placenent of
t he house because one “does not contract for the building of a
house in the sky; of necessity, houses nust rest on the earth.”
512 Pa. at 427, 517 A 2d at 913. Thus, the Suprene Court held
that the earth upon which the house was placed was part of the
bui |l der’ s product, not a service perfornmed by the buil der.

In this case, the tunnel constructed by Brooks Systens
woul d obvi ously be placed below the earth and woul d need to be
adequately supported so as not to collapse. Moreover, Ash G ove
specifically avers that Brooks Systens breached its contract and
the warranties given by failing to adequately plan for the
settlement of soils under and near the tunnel.

Based upon the decision of the Suprene Court of

Pennsyl vania in Harvey Builders, | conclude that pursuant to

Pennsyl vani a | aw, placenent of the tunnel and appropriate
pl anning for settlenent of the |and were part of the product, not
a service as alleged by defendant.

Finally, because ny determ nations above are case-
di spositive, | conclude that it is unnecessary to consider
whet her plaintiff’s other alleged business risk and professional
l[Tability policy exclusions contained in the insurance contract

bet ween the parties apply.
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CONCLUSI ON

For all the foregoing reasons, | grant plaintiffs’
nmotion for summary judgnent on Counts | and Il of the Second
Amended Conpl aint for Declaratory Judgnent. | declare that

plaintiff has no duty to defend or indemify defendant Brooks
Systens Corporation for clainms brought in the underlying action

of Ash Grove Cenent Conpany V. Brooks Systens Corporation,

No. 04-719, County of Baker, GCrcuit Court of the State of
Oregon.

Furt hernore, because | have granted summary judgnent on
Counts | and Il1l, Counts Il, IV, V and VI of are dism ssed as

nmoot from the Second Anended Conpl aint for Declaratory Judgnent.
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